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Junior Barristers’ Page 
By Ira M. Price II 


It is no secret that young attorneys rel- 
ish an occasional opportunity to display 
their legal talents before their elders at 
the Bar. Understandably, then, the Junior 
jarristers are glad to present this issue 
of the BULLETIN, which is entirely written 
by our members. We aim here not only 
to flash our legal lights, but to transmit 
some useful, informative comments upon 

i ea the law. 
Appearing in these pages are the top 
entries of this year’s Junior Barristers’ Essay Contest, as selected 
by a distinguished panel of judges consisting of the Honorable W. 


Turney Fox, the Honorable Philip H. Richards, and the Associa- 
tion’s President, Harold A. Black. Your attention is directed to the 
article of James W. Beebe, entitled ‘““The Bond Proposition on 
Your Ballot’’ which was selected for first prize and for which Mr. 


Beebe will receive the One Hundred Dollar Judge Allen W. Ash- 
burn Award. Much credit for a successful Essay Contest and for 
this publication goes to our Junior Barrister Editor-in-Chief, Com- 
missioner C. Clinton Clad, and his excellent group of associates. 
The names of this hard-working Editorial Committee are listed at 
page 354, infra. 

Enthusiasm for Bar activities traditionally runs high among 
Junior Barristers. This year is no exception. Our membership now 
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stands at 681, an increase of 135 members since last year. We re- 
cently expanded our activities by co-sponsoring a “repeat” series 
of lectures at U.S.C. Law School on “Organizing and Advising 
Small Business Enterprises.”” Almost 200 attorneys attended these 
sessions. We expect to participate in similar programs in the fu- 
ture. By these and other activities, the Junior Barristers seek to 
further the contribution of young lawyers to their Association and 


to their profession. 
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The Bond Proposition on Your Ballot 


By James W. Beebe 


Imagine the problems created if the en- 
tire population of Des Moines, Iowa, got 
into their family cars and came to Los 
Angeles to live! Yet each year since 1950 
more people have settled in the Los An- 
geles Metropolitan Area than live in Des 
Moines (or Albany, New York, Hartford, 
Connecticut, or Nashville, Tennessee) .? 





t How do these people earn money ? They 
James W. Beebe manufacture,” build,’ farm,* ship and fish,° 
produce radio and TV,° as well as engage 

in merchandising and service activities. 


They spend the money so earned,’ they fly,S and drive automo- 


biles.® 


The needs of the ever increasing Los Angeles population require 
the incurring of debt to finance public improvements, and accord- 
ingly bonds are issued and sold for schools, water systems, sewer 
systems, and miscellaneous public improvements such as flood con- 
trol, electric works, swimming pools, city halls, fire stations and 


11950 population Albany, N. Y., 134,995; Des Moines, 177,969; Hartford, 177,397; 
Nashville, 174,307. Los Angeles Metropolitan Area (officially defined as Los Angeles and 

range Counties) annual increase 1950-54, 188,500. This movement has increased Los 
Angeles population so that according to latest estimates Los Angeles City ranks 4th 
largest in U. S. cities; Los Angeles County ranks Ist among counties and the Los 
Angeles Metropolitan Area 3rd in metropolitan areas. The Researcher Vol. XII Nos 
1-4 first quarter 1954 

*Los Angeles Metropolitan Area ranks first in the Nation in the manufacture of air- 
craft and aircraft parts, motion picture production, pumps and compressors, refrigera- 
tion equipment and machinery, canned sea food, and heating and plumbing equipment. 
The Researcher, supra. 

3Los Angeles County leads the Nation in total value new construction, $1,073,947,352; 
New York, 5 Boroughs, is second with $556,935,050. The Researcher, supra, 

‘Los Angeles County was the leading agricultural county in the Nation in 1950, but 
may now be exceeded in value of farm production by Fresno County. The Researcher, 
supra. 

5Los Angeles-Long Beach Harbor has the greatest fishing industry in the world, 3,000 
fishermen, cannery pack value $35,000,000. The Researcher, supra. 

®Los Angeles is one of the two leading TV producing and radio broadcasting centers 
of the Nation and has more TV channels than any other metropolitan area in the Nation 
and 2,033,104 telephones in 1953. The Researcher, supra. 

‘Los Angeles Metropolitan Area ranks 3rd in wholesale and retail sales and, compared 
with states, is only exceeded by 8 states in wholesale sales and by only 7 in retail sales. 
The Researcher, supra. 

*Los Angeles ranks 3rd in total commercial air passenger traffic. The Researcher, 
supra. 

®Los Angeles Metropolitan Area leads the Nation in passenger car registrations and 
2 cars for every 5 people, 10 cars for every 8 families, totaling 2,163,875 registrations. 
The Researcher, supra. 
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parks.’ For 1953 this is a large amount, $140,069,000."" This, how- 
ever, does not represent the total amount placed on the ballot, as 
some bond issues fail to secure the required vote’* and there is a 
substantial backlog of bonds that have been authorized at an election 
but which have not been issued and sold.'* One reason for a back- 
log of unissued bonds is that the building program often cannot be 


pressed ahead too fast without waste." 


Southern California growth is not limited to the Metropolitan 
area. It is substantial in Riverside, San Bernardino, San Diego and 
Ventura Counties creating needs io water,’ for sewers,’® and for 
schools.17 The beach, desert and mountain areas, having more 


patronage, must finance water and sewer aasiaa” 

As the Southern California population continues to increase com- 
munities, like men with continually growing families, must use the 
money they borrow wisely, avoiding extravagances and “frills.” 


“Records available for the Los Angeles Metropolitan Area for the calendar year 1953 
show bonds issued and sold for: 


School purposes...... Sapient care d a .. $ 80,092,000 
I WI ss snssmapnssckscrcenntasectsiniestececnsads panieinanatoasumamicdae 8,777,000 
Sewer purposes......... htidinbsnitcipe disigeehcakiaibialbekpesinend eeaeaeabaeiaiei tal 20,010,000 


Miscellaneous purposes. , 31,190,000 

"This total does not represent all the debt incurred i in "1953 for public improvements, 
as projects of a limited local nature for such things as streets, curbs, gutters, sidewalks, 
street lights, sewer mains, etc., are financed by special assessments on the property 
benefited pursuant to notice and hearing but without an election. 

Records available show $26,372,000 failed to secure the required vote in the Los 
Angeles Metropolitan Area in 1953. 

Records available show $22,062,000 authorized at elections in the Los Angeles 
Metropolitan Area in 1953 have not yet been issued and sold. 

“For example: Los Angeles City School District and Los Angeles City High School 
District coordinate bond sales with the building program: 











Los Angeles City Los Angeles City 

School District High School District 
Authorized June 3, 1952..........-....----..--+++- $83,000,000 $47,000,000 
Sold August 12, 5 ‘ 20,000,000 10,000,000 
Sold June 23, 1953. 20,000,000 10,000,000 
Sold June 1, 1954...... TIE Ro A ae 20,000,000 10,000,000 
STILL LEFT U NSOL is sisiccchcsubtidanciatesien $23,000,000 $17,000,000 


“For example: The United Water Conservation District of Ventura County, April 14, 
1954, sold $10,939,000 bonds to finance a dam on Piru Creek and spreading grounds 
w hich is expected to settle 32,500 acre ft. per year into the underground basins. Due to 
the rugged mountains it is estimated it would cost $35,000,000 to bring Colorado River 
water to this fertile Santa Clara River Valley and Feather River water would cost even 
more. In San Bernardino County the San Bernardino Municipal Water District has 
recently been formed. In Riverside County the Eastern Municipal Water District, with 
headquarters in Hemet, has spent its $4,300,000 bond issue money on a water supply 
system, and is now engaged in financing a distribution system. 

In the City of San Diego a $16,000,000 bond issue to solve its serious sewage prob- 
lem was submitted at the June 8, 1954 election. It failed. 

Records available show $8,327,000 bonds issued and sold in San Bernardino County 
in 1953 for school purposes. 

Records available show $1,328,000 bonds issued and sold in Riverside County in 1953 
for school purposes. 

Records available show $4,880,000 bonds issued and sold in Ventura County in 1953 
for school purposes. 

For example: Lake Arrowhead area had to spend $665,000 bond issue money to 
increase its sewage disposal facilities. 

South Laguna Sanitary District spent $1,250,000 bond issue money for sewers, a 
treatment plant and an ocean outfall. 
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WIDE CHOICE OF METHODS OF FINANCING 
Generally the power to provide for a particular public improve- 
ment must be found in express terms or by necessary implication. 
Even if the power to provide for the particular public improvement 


19 


can be found the prevailing rule is that the power to borrow money 
Even if the express 
power to borrow money exists, there cannot be implied from it the 


20 


and issue notes therefor cannot be implied. 


power to issue negotiable securities or “bonds.’’*' Even if the power 
to issue bonds exists, this power must be exercised according to the 
statute.*° 

These basic rules make municipal bond financing a very technical 
field. The statutes available as tools, however, offer a wide range 
of methods for doing any particular piece of public work. Tradi- 
tional entities, such as counties, cities and school districts have 
broad powers to issue bonds under which usual and customary 
public improvements can be financed.?* For other problems that a 
traditional entity: cannot or should not handle, the codes and statutes 
authorize the formation of special districts and the issuance by 
them of bonds.** An example of one of these is the Metropolitan 
Water District of Southern California which was formed in 1928 
to bring Colorado River water into Southern California. Virtually 
every public improvement financing problem, large or small, can 
be solved by cities, counties and school districts under their broad 
powers or by one of these special districts. 

Not only is there a choice as to which type of entity to use to 
solve the particular public improvement need, but for the counties, 
cities and districts which own and operate or desire to own and 
operate revenue producing properties there is a choice of financing 
means. If the revenue producing properties (water, sewer, gar- 
bage collection and treatment, parking facility or ferry system) are 
sufficiently profitable their purchase or improvement can be financed 
by revenue bonds payable solely from the revenues of the enter- 
prise and need not be tax obligations.” 

The combinations of available financing entities and methods 
makes for flexibility but at the same time poses a serious problem 


13 McQuillin, Municipal Corporations, 3rd Ed. $37.04; 7 Cal. L.R. , 
2015 McQuillin, Municipal Corporations, 3rd Ed. $39.07; 7 Cal. L.R. 213. 
2115 McQuillin Municipal Corporations, 3rd Ed. $43.19; 7 Cal. L.R. 213. 
215 McQuillin, Municipal Corporations, 3rd Ed. §43.13; 7 Cal. L.R. 214. 
* ian Code 2990. Cities—Gov’t Code 43607. School Districts—Ed. Code 
7401. 
*4Over 50 different types by the author’s own count. 
_®Gov't Code 54307; Revenue Bond Law of 1941; Gov’t Code 54300 et seq. Note, that 
Gov’t Code 54307 specifically excludes irrigation districts. 
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for public officials and their advisors so that the combination will 
be chosen which is best suited for the particular job. 


HARD TO GO INTO DEBT — % POPULAR VOTE 


It is a serious matter to go into debt. During the westward 
growth of the United States many cities and towns incurred debt 
to finance canals, railroads and turnpikes which—the promoters 
convinced the people—meant life or death for the city or town. 
Some financings were sound but so many were failures that by 
1850 States began imposing debt restrictions on themselves and 
their agencies.”° “Boom and bust” experiences with unsound financ- 
ing in California*’ led to the insertion of Section 18 of Article XI 
in the Constitution of 1879 requiring a % popular vote for certain 
entities to incur a debt exceeding in any year the income and revenue 
provided for such year.** Following this policy the Legislature has 


24 


imposed the 24 vote requirement on many entities not controlled by 


26 «6 


the Constitutional provision. Since there are always some people in 


> 


any community that will vote against any debt, the 24 vote require- 
ment means that the project must be so necessary and the campaign 
so well conceived that it will have the support of all the community 
leaders. 


LIBERAL DEBT LIMITS 


Unlike many states*® the California Constitution (Section 18 of 
Article XI) imposes no top debt limit (percentage or dollar) on 


265 Van.L.R. p. 40, 6 Ohio St., L.J. 267, 298, 30 Mich. L.R. 833, 837. 

a1f we were at liberty to decide this case on grounds of public policy, we could 
not hesitate one moment between bankruptcy and ruin, or credit and prosperity. It is 
time that the axe should be laid at the root of this political evil; that this system of 
extravagance, which has been the curse of the State for the last five years, exhausting 
the substance of the people, destroying our credit abroad, and corrupting and demoraliz- 
ing our citizens at home, should be stopped; and that honesty, prudence and economy 
should preside over the erie of the State, and the administration of her financial 
affairs."’ People v. Johnson, 6 Cal. 499, 505 (1856). 

“county, city, town, township, board of education, or school district.”” This 2/3 vote 
is not confined to California. IDAHO, Const. Art. VIII §3; KENTUCKY, Const. 
§157; MISSOURI, Const. Art. 6 §26a; N. DAKOTA, Const. Art. XIII §183. Some 
States require 3/5; OKLAHOMA, Const. Art. X §36; WASHINGTON, Const. Art. 
VIII §6; WEST VIRGINIA, Const. Art. X §8. 

ALABAMA 5% ’, 7% for certain cities, Const. Art. XII §225; ARIZONA 10% and 
up to 15% for water, light and sewers, Const. Art. IX §8; COLORADO 3% except 
for water, Const. Art. XI §8; GEORGIA 7%, Const. Art. VII Ch. 60 §2-6001; 
ILLINOIS 5%, Const. Art. XI §12; INDI ANA 2% Const. Art. XIII §1; IOWA 5%, 
Const. Art. XI §3; KENTUCKY various maximums 10% on down, Const. §158; 
MAINE 5%, Const. Art. XXII; MICHIGAN 3 to 5% for counties, Const. Art. VIII 
$12, MINNESOTA 10% Const. Art. IX §14b; MISSOURI 5%, Const. Art. 6 §26a; 
MONTANA 5%, Const. Art. XIII §6; NEW MEXICO 4%, Const. Art. IX §13; NEW 
YORK 10%, Const. Art. VIII §4; OKLAHOMA 5%, Const. Art. X §26; OREGON 
$5,000 for counties, with majority vote up to 6% for roads, Const. Art. XI $10; 
PENNSYLVANIA 7%, Const. Art. IX §8; SOUTH CAROLINA 8%, Const. Art. 
VIII $7; SOUTH DAKOTA 5%, Const. Art. XIII §4; TEXAS 4%, Const. Art. XI 
8§5 & 7; UTAH 2% for counties, others 4%, Const. Art. XIV $4; "VIRGINIA 8%, 
Const. Art. VIII §127; WASHINGTON 5%, Art. VIII §6; WEST VIRGINIA 5%, 
Const. Art. X §8; WISCONSIN 5%, Const. Art. XI §3; WYOMING 4%, Const. Art 
XVI §5. 











i, a el 





SEPTEMBER, 1954 359 


county, city or school district debt. The Legislature in some stat- 
utes has gone further than the Constitution and has placed top 
limits on borrowing, but these are quite liberal.*° 


UNLIMITED RESOURCES OF DEBTOR PLEDGED 
TO PAYMENT 


After the bond issue has been approved by the required 24 popu- 
lar vote, the bonds will be issued and will be general obligations* 
of the entity payable from an annual tax unlimited as to rate or 
amount upon the property in the entity subject to taxation.** 

In California the 24 popular vote makes it difficult for a public 
body to go into debt, but once the debt is incurred the full resources 
of the debtor are pledged to its repayment. Some other States fol- 
low a spendthrift trust policy making it easier to go into debt, and 
imposing tax limitations to limit its repayment.** Tax limits raise 
the cost of borrowing since there is more risk to the lender when 
anything less than the full resources of the debtor are pledged to 
repayment. The California system of unlimited taxation to pay debt 
is well calculated to bring low interest rates and so finance its rapid 
growth at the best prices possible. 


NOT ALL BOND PROPOSITIONS PASS 


The #4 popular vote requirement, however, is a substantial ob- 
stacle. Voters are often not convinced that the particular improve- 
ment is necessary. While the failure of bond issues can often be 


*City Bonds—15% aggregate value of all taxable real and personal property. Gov't 
Code 43605. 

School district bonds—5% of taxable property in district. Ed. Code 7431. If a single 
school district provides both elementary schools and high schools the limit is 10%. If it 
provides elementary schools, high schools and junior colleges, the limit is 15% 

Santiary district bonds—15% of assessed value of taxable real and personal ‘property. 

& S Code 6651. 

County sanitation district bonds—no limit. 

County water district bonds—no limit. 

Municipal water district bonds—no limit. 

Community services district bonds—20% of the assessed valuation of all taxable real 
and personal property within the district. Gov’ t Code 60613. 

Public utility districts—20% of the assessed valuation of all taxable real and personal 
property situated within the district. Pub. Ut. Code 16573. 

Commonly known as “General Obligation” or “G. O. Bonds.” Revenue bonds, not 
payable from taxes, will be discussed later. 

2City bonds—all taxable property in city. 

School district bonds—all taxable property in district. 

Sanitary district bonds—all taxable property in district. 

County sanitation district bonds—all taxable real property in district. 

Municipal water district bonds—all taxable property in district. 

Community services district bonds—all taxable property in district. 

Water conservation district bonds—all taxable real property in district. 

8COLORADO, majority vote but 12 mill tax limit, Const. Art. XI §8; MICHIGAN, 
Legislature can limit tax rates, Const. Art. VIII §§12, 20, 24; NEW MEXICO, majority 
vote but 12 mill tax limit, Const. Art. XI §12. In NEVADA Const. Art. X §2 impos- 
ing a limit of 5c on the dollar of assessed valuation for all purposes, plus under assess- 
ment, made it necessary to finance the $8,700,000 Las Vegas Valley Water District 
project primarily from revenues. 
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traced to insufficient political preparation, there are some which 
otherwise would have passed that lose because they are submitted 
at general elections. At a special election the people interested turn 
out but at a general election many persons who are primarily inter- 
ested in the candidates also vote on the bond issue and not being 
informed vote “Nno.”*4 

Suppose the 24 vote is not obtained? Many statutes require a 
waiting period of six months before the bond issue can be resub- 
mitted,*® but even where there is no such limit frequently it is not 
wise politically to resubmit the defeated proposition immediately. 


“LEASE PURCHASE” AS A MEANS TO AVOID 
THE % VOTE 
To avoid having to secure the 24 popular vote there is an ingeni- 
ous device called “lease purchase”’ which was sanctioned under cer- 
tain circumstances by a decision of the California Supreme Court 
in 1950.*° Under “lease purchase” the public body takes a long term 


“Try following “The Southland” section of the Los Angeles Times observing the 
successful and unsuccessful bond elections reported therein. 

%*%Cities—6 months. Gov't Code 43616. 

County sanitation districts—6 months. H & S. Code 4794. 

*Dean v. Kuchel, 35 Cal. 2d 444 (1950). 
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lease on a building, to be constructed for it, and acquires title at 
the end of the term with no payment other than the annual rent.* 
This device lends itself to promotion and invites abuse because, by 
creating a loophole in the 74 vote requirement, it enables the public 
official who thinks he knows more than the voter to fasten a debt 
on the taxpayers which they did not or would not approve. 


Even in the short time that the lease purchase loophole has been 
available exposure of the unnecessary use and excessive cost of 
some of these lease purchase deals, together with evidences of po- 
litical manipulation and favoritism have left a taint so that the 
public official who recommends or approves one of these deals in- 
vites criticism. Thus bad experience, even though short, has fairly 
well, but not entirely, plugged the lease purchase loophole. 

REVENUE BONDS AS A MEANS OF FINANCING 

For a revenue producing enterprise such as a waterworks, sewer 
system, garbage collection and treatment, parking facility or ferry 
system it may be possible to finance the project by revenue bonds* 
under the Revenue Bond Law of 1941%* by a majority popular 
vote.*” A city with a revenue bond provision in its charter may not 
require a vote.*? 


Revenue bonds are so called because they are payable only from 
the revenues of the particular property (waterworks, electric works, 
sewer systems) for which they are issued.** The Supreme Court of 
California in Garrett v. Swanton* has held that revenue financing 
by a city under certain conditions creates an indebtedness or liability 
within the meaning of Section 18 of Article XI of the California 
Constitution and so must receive the %4 popular approval required 
by that section. By another line of California authorities distinguish- 
ing Garrett v. Swanton where necessary, it is also held that since 
said indebtedness or liability is only as to the utility whose revenues 

“This device is admittedly ‘‘a means of avoiding statutory or charter debt limita- 
tions.”” “The Lease Purchase Plan of Financing Public Improvements” by Louis J. 
Heinzer, Administrative Advisor, Department of Finance, State of California, pub- 
lished in The Bond Buyer of October 22, 1952 

8Total revenue bonds in the Los Angeles Metropolitan Area 1953—$35,050,000. 

®Gov’t Code 54300 et seq. Note that electric and gas works are not covered—Gov't 
Code 54310. Electric works revenue bonds, however, have been issued and sold under 
some city charter provisions. 

"Gov't Code 54386. 

“However, maperty vote is required to adopt the charter. Calif. Const. Art. XI §8. 

“35 Mich. L.R. 4 Ford L.R. 13, 37 Col. L.R. 177, 12 Ohio St. L.J. 183, 29 Nebr. 


«R. 75, 3 Okla. L. RK 333, 5 Vanderbilt L.R. 37 
#3216 Cal. 220 (1932). 
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are pledged there is no indebtedness or liability within the meaning 
of 18 of XI and so no % vote is required.** 


Since Garrett v. Swanton has not been overruled each revenue 
bond issue where general obligation bonds are outstanding must 
stand the expense of a test suit*® to determine whether that particu- 
lar issue is invalid under Garrett v. Swanton or is valid under the 
later cases. 

Except for the larger cities with large profitable utilities, revenue 
bonds can be expected to sell at a higher interest rate than general 
obligation bonds since they are not backed by a tax levy. 


The city or district financing by revenue bonds must also submit 
to the harnessing of the utility for the life of the bonds. The bond 
buyer requires the city or district to be bound by covenants to 
maintain rates and charges and not sell the revenue producing 





“Mesmer v. Board, etc. 23 Cal. App. 578 (1913). 

Shelton v. City of Los Angeles, 206 Cal. 544 (1929). 

In re California Toll Bridge Authority, 212 Cal. 298 (1931). 

California Toll Bridge Authority v. Keily, 218 Cal. 7 (1933). 

Dept. of Water & Power v. Vroman, 218 Cal. 206 (1933). 

City of Glendale v. Chapman, 108 Cal. App. 2d 74 (1951). 

Board of State Harbor Commissioners v. Dean, 118 Cal. App. 2d 628 (1953). 
“Golden Gate Bridge, etc. Dist. v. Felt, 214 Cal. 308 (1931). 

City of Fairfield v. Hutcheon, 33 Cal. 2d 475 (1949). 
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utility or do anything else to impair the revenues upon which he 
depends for repayment of the money he loaned. 


COMPETITIVE PUBLIC SALE OF BONDS 


3y law and by custom in Southern California after the bonds 
have been voted and issued they will be sold at a public sale to an 
investment banking house or syndicate of such houses who resell 
them to private purchasers. The house or syndicate whose bid 
yields the lowest net interest cost to the district is awarded the 


bonds. This assures competition.*® 


PROMPT DELIVERY OF BONDS 


The custom in Southern California is that once sold the bonds 
will be delivered to the purchaser within thirty days.*? The con- 
venience and assurance of prompt delivery results in lower interest 
rates since the bond buyer does not need as much protection against 
market changes.** 

CONCLUSION 

The bond proposition which you will see on your ballot will be 
one step in the application of the basic principles and customs on 
which public financing in California and particularly Southern 
California is based, namely : 

1. Wide choice of methods of financing ; 
2. Hard to go into debt—% popular vote ; 


Ww 


Unlimited resources of debtor pledged to repayment ; 


» 


Liberal debt limits ; 
5. Competitive public sales of bonds ; 
6. Prompt delivery of bonds. 


The set of laws embodying these principles are sound and useful 
tools to finance the public improvements needed to keep pace with 
the growth of Southern California. 





“In the belief that the competition through public sales make for lowest interest 
rates a law requiring public sales is proposed to be enacted at the next session of the 
Illinois Legislature. In Southern California, however, this practice has been followed 
by law and by custom for many years. 

“Considering that the bonds must be printed, signed, sealed and checked this is a 
short deadline. 

*We have heard that in some parts of the country bond deliveries ‘take as many as 
ninety days requiring the bond buyer to add an amount to the interest rate to protect 
eae against market changes during this time and to set a maximum time for delivery 
in his bid. 
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75,000 PEOPLE LISTEN! 





Tom Dixon, KFAC emcee, announces “Dinner Concert,” 
daily radio program presented by Union Bank & Trust Co. 

Each evening, from 6 to 6:30 p.m. over KFAC, 75,000 listeners 
enjoy five minutes of the latest world and local news and twenty- 
five minutes of the finest dinner music as guests of Union Bank. 

This Union Bank program carries frequent reminders to the 
public to “See Your Attorney” whenever the radio message 
refers to wills and estate planning. 

Union Bank, in all its trust advertising, encourages customers 
and prospects to seek the professional services of their attorneys 
in all legal matters. 

Union Bank, 8th and Hill Streets in downtown Los Angeles, 
offers complete banking and trust services under one roof.(Attor- 
neys and their clients interested in estate planning are invited 


to call Lewis B. Maier, MAdison 6-8441). 
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Controlling False and Misleading 
Advertising 


By Martin J. Schnitzer 
458 South Spring 
Los Angeles 13, California 


It is a common thing for business men 
today to complain to their lawyers and 
others about the various agencies of gov- 
ernment on all levels who the business 
men say are trying to tell them how to 
run their businesses. In many instances 
this government interference has been pre- 
cipitated by a real need for policing of 
some aspect of business life and it can per- 





haps generally be agreed that the best 


Martin J. Schnitzer 


way to avoid such regulation is for busi- 
ness to police itself. It can also most probably be agreed that one 
of the areas that appears most to be in need of policing is the field 
of advertising. 

This need has a particularly acute appearance in view of the fact 
that advertising is an aspect of business practice which, by its very 
nature, is constantly thrusting itself before the public. That there 
is a need of some kind of supervision should be obvious to anyone 
who takes the time carefully to study and check the many types of 
advertisements that come before him daily. 

It is the purpose of this article to review the development of the 
law in this field, particularly in California and to suggest a possible 
plan of action to those business men and their legal representatives 
who are concerned about some of the present day advertising tech- 
niques. 

Objectionable advertising may be divided into two general groups. 
The first includes advertising which, either directly or by inference, 
misrepresents some material property of the product being sold. 
The second is known as “bait” advertising and involves the use of 
extravagant claims to lure the purchaser into the presence of the 
advertiser, where the latter can then persuade him to enter into a 
transaction utterly different from the one described in the advertise- 
ment. 
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Let us suppose in the case of the first type of false advertising 
that a consumer has read an advertisement in the newspaper for the 
sale of RCA television sets for $165, a price which appears to the 
consumer to be considerably below that charged in the market gen- 
erally. The consumer goes to the store and buys the television set. 
Two months later the picture tube burns out and he discovers that 
the set was not in fact manufactured by RCA, but was instead an 
off brand containing a scattering of RCA parts. RCA, of course, 
refuses to accept any responsibility and so does the dealer. Under 
Civil Code Sec. 1789, the buyer has alternative remedies. He may 
bring an action against the dealer for damages in the amount of the 
difference between the price that he has paid and the set’s true 
market value, or, in the alternative, he may tender the set to the 
seller, declare the agreement of sale rescinded, and bring an action 
for the full purchase price. 


Since the consumer has only paid $165 for the set, it is apparent 
that even if he avails himself of CC.1789 and wins he will in no 
way be made whole. Time and attorneys fees will rob his victory 
of any value it might have had. As a practical matter, all the con- 
sumer can do is spend additional money having the set repaired and 
hope that it doesn’t go out of order again. Thus, by himself, he is 
virtually helpless in the face of false advertising of the first variety. 


Let us now suppose that the consumer falls a victim to “bait” 
advertising. His wife hears on the radio an advertisement for a 
brand new vacuum cleaner for $12.50. She calls the radio station 
for a free home demonstration and the salesman soon arrives. The 
$12.50 vacuum cleaner turns out to be asthmatic and is unable to 
lift the dust from the floor. The salesman, however, does have in 
his possession a healthy vacuum cleaner for $150, which, with the 
appropriate attachments may be purchased for $225. The con- 
sumer’s wife is unable to resist the sales talk, and when the con- 
sumer comes home he finds himself the owner of a $225 vacuum 
cleaner that he did not wish to purchase and which he might have 
bought for less money from a reputable dealer. In this situation, he 
is without a legal remedy either theoretical or practical against the 
advertiser. He has simply made a bad bargain. 


By himself the consumer has little legal protection against dis- 
honest advertising, and for this reason attempts have been made to 
provide remedies of a public nature. 
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LEGISLATIVE ATTEMPTS TO CONTROL 
ADVERTISING 


In 1911, Printers Ink Magazine, a trade magazine devoted to 
advertising and merchandising, culminated a long campaign against 
unfair advertising practices by advocating what has become known 
as the Printers Ink Statute. This statute was a general advertising 
control statute which declared unlawful all untrue, deceptive or 
misleading advertising. It was accepted avidly by the legislators 
of many states who had come to realize the helplessness of the 
consumer by himself, and in one form or another it was enacted in 
25 states. Some of these states required proof of criminal intention 
to deceive or knowledge of falsity, while others required simply a 
showing that an advertisement was false in some material respect. 
Twenty other states passed general statutes relating to false and 
misleading advertising somewhat similar to the original Printers 
Ink Statute.’ 


Thus began a flood of legislation relating to advertising control. 
Operating under the common delusion that any evil may be de- 
stroyed by outlawing its existence, the legislators of the various 
states filled the law books with a deluge of advertising statutes. 
Thus by 1945 it could be reliably reported that there were then in 
existence approximately 2000 statutes relating to the content of 
advertising.* Some of these were of a general nature while others 
related to particular commodities or businesses. Thus in California, 
we find a general statute relating to false and misleading advertis- 
ing* as well as over 60 other statutes relating to such specific prob- 
lems as the advertising of real estate,* second hand goods,° advertis- 
ing employing the American flag,® advertising by dentists’ and 
many others. 


In spite of this plethora of legislation, the unfair advertising 
continued virtually unabated. The statutes were almost all criminal 
in nature, and their enforcement was left in the hands of offices 
ill-equipped to embark upon a real clean up program. The only 
sanctions provided by the statutes were criminal in nature involving 


1Digges The Modern Law of Advertising and Marketing (N.Y., Printers Ink Pub- 
lishing Co., 1948). 

*Roper, State Advertising Legislation (N.Y., Printers Ink Publishing Co. 1945). 

3B.&P.C. 17500. 

‘B.&P.C. 17530. 

5B.&P.C., 17531. 

*B.&P.C. 1680 (11). 

73 Stat. 717 (1914), 50 U.S.C.A. 
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fines or short prison sentences, sanctions which were not well 
adapted to a lasting solution of the problem at hand. 

Only in the field of interstate commerce was an effective remedy 
found. The Federal Trade Commission was established in 1914" 
and was empowered to regulate by administrative procedures the 
use of false and misleading advertising in interstate commerce. 
Since that time, the F.T.C. has dealt with literally thousands of 
advertising cases, many of which have been settled by stipulation. 
This work still goes on. 

The Federal Trade Commission is, of course, unable to control 
advertising on a local level where the dangers today are most ap- 
parent. The same is true of the other branches of the Federal Gov- 
ernment, such as the Post Office Department, which also deal with 
the problem of fraudulent advertising, and in California there is 
no public agency with jurisdiction over advertising comparable to 
that of the FTC. 

THE ADVERTISER AND THE COURTS 

Even after the passage of advertising control statutes the Courts 
in the several states were strangely reluctant to take action against 
advertisers.* The statutes that were passed were construed in the 
strictest possible manner so that in many cases their effectiveness 
was greatly reduced. This can only be justified on the ground that 
the statutes were criminal in nature. Messner v. Board of Dental 
Examiners of California, 87 Cal. App. 199, 262 P. 58 (1927) ; 
Mississippi State Board v. Mandell, 198 Miss. 29, 21 S. 2d 405 
(1945). 

Typical of the casuistry of the Courts is Bryan v. Cohen, 108 Fia. 
224, 149 S. 211 (1933). In that case, the defendant placed the fol- 
lowing advertisement in his store: 

“Any suit in the store: 

Values to $55.00: 

$15.00” 
As a matter of fact, none of the suits on sale had ever had a retail 
value greater than $27.50. The Court had two statutes available, 
one making it a misdemeanor to publicize wares or merchandise by 
means of any advertisement which was untrue, deceptive or mis- 
leading, and a second statute making it unlawful to state falsely or 
fraudulently that merchandise had been previously sold at a greater 
price than the price at which it was then being advertised for sale. 


‘Handler, False and Misleading Advertising 39 Yale L.J. 22 (1929). 
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Amazingly enough the Court was able to hold that the defendant 
had violated neither statute. The first was eliminated by holding 
that a specific statute supersedes a general one, and that therefore, 
the first statute could not be considered in a case involving mer- 
chandise that purportedly had formerly sold at a higher price. The 
second was then eliminated by saying that it had not been violated 
since the merchandise had in fact been worth more in the past than 
its present selling price. The Court admitted that the suits had not 
previously been worth what the advertisement said, but held that 
the statute had not been violated as long as they had actually been 
worth more than the present selling price. The Court fails to ex- 
plain why it would not use the first statute in view of the fact that 
it found the second to be inapplicable. Other examples of similar 
reasoning in this field are available.® 

Eventually, many of the Courts began to take a more liberal atti- 
tude. Thus, it was later held that a gas station could: not lawfully 
advertise as Grade No. 1, gasoline which, in fact, was of the lowest 
grade recognized by the Bureau of Standards, People v. Austin, 
301 Mich. 456, 3 N.W. 2d 841 (1942), and that socks could not be 
advertised as genuine wool Army socks when they were actually 
Army rejects containing only 50 percent wool. State v. Gitelman, 
221 Minn. 122, 21 N.W. 2d 198 (1945). For conflicting decisions 
in the same state see People v. Kelly, 122 N.Y. Supp 2d 248 (Mag. 
Ct. 1953), and People v. LeWinter’s Radio Stores, Inc., 256 App. 
Div. 1098, 11 N.Y. Supp. 2d 689 (1939). 

The general statute relating to false advertising in California is 
Sec. 17500 of the Business and Professions Code, which makes it 


‘ 


unlawful to disseminate advertising “which is untrue or misleading, 
and which is known, or which by the exercise of reasonable care 
should be known to be untrue or misleading.” One of the first cases 
to define this offense was In re O’Connor, 80 C.A. 647, 252 P. 730 
(1927), which contrasted the crime of larceny by trick and device 
with the crime of false and misleading advertising in connection 
with the sale of real estate, in the following language : 
“It is obvious that this false advertising is a distinct of- 
fense from larceny by trick and device as charged in count 
1. The mere fact that the false literature was used as a part 
of the device through which the larceny was accomplished 
does not argue against the fact that the offenses are never- 





*Straum v. The State 15 Ohio App. 32 (1921). 
Beam v. The State 106 Tex. Cr. R. 341, 292 S.W. 239 (1927). 
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theless separate and distinct. The latter involves as an es- 
sential element the taking of personal property of another. 
As to the former, the taking of property is not involved. 
The outstanding element of the offense of falsely adver- 
tising real estate is the publication and circulation of de- 
ceptive matter. It is complete without regard to whether 
or not anyone is deceived or damaged. The statute is in- 
tended to protect the public from a certain prevalent and 
pernicious form of trickery, but publication is not essential 
to larceny by trick and device.” 

The liberal view was not established in California until the de- 
cision in People v. Wahl, 39 C.A. 2d Supp. 771 (App. Dep. Sup. 
Ct. L.A. 1940) which, although a decision of an inferior Court 
has had great influence. The Court in that case declined to insist 
upon a strict construction of the statute, but held instead that it 
must be construed in the light of its purpose to protect the average 
unthinking consumer. At page 773 the Court says: 

“The advertisement here in question is of that class 
(misleading). It reads: ‘Special sale Firestone Convoy 
tubes 50% off regular first-line tube list price.’ The nat- 
ural tendency of this was to cause the reader, if he knew 
no more than the advertisement told him, to believe that 
Convoy tubes were first-line tubes and were to be specially 
sold at 50% off regular list price therefor. The fact was 
the Convoy tubes were not first-line but third-line tubes, 
contrary to the implication from the advertisement. The 
advertisement, although literally true, was nevertheless 
deceptive and misleading in its implications and this is 
sufficient to bring it under the ban of the statute. The fact 
that a Firestone dealer, or other person who knew the 
whole truth, would not be led astray by it does not make 
it lawful. None of the advertising described in the statute, 
even though utterly false, could harm one who knew the 
truth, but such laws are passed to protect the general pub- 
lic who read advertisements and are likely to know noth- 
ing of the facts, not the dealers who publish them or other 
experts on their subject-matter. 

“The defendant knew the facts, and he caused the adver- 
tisement to be published. Its misleading character appears 
on applying its words to the facts. Hence the jury prop- 
erly found that defendant either knew or by reasonable 
care should have known that character. They were not 
bound to accept his statement that he did not read this 
part of the advertisement. Neither can defendant escape 
responsibility because others wrote the advertisement and 
he acted on the orders of his superiors in causing it to be 

published. Such facts are no defense to a charge of crime.” 
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A good example of the application of the Wahl case doctrine may 
be found in Smulson v. Board of Dental Examiners, 47 C.A. 2d 
584, 118 P. 2d 483 (1941). This involved proceedings by the Board 
of Dental Examiners to revoke the license of the defendant to prac- 
tice dentistry on the ground that he had used misleading advertis- 
ing. One of the advertisements in question stated “they [dental 
plates] are made after Dr. Smulson personally takes the impres- 
sions and makes a special study of your case. What I have done for 
thousands of other folks, I am confident I can do for you.” In 
practice, the impressions were made by one of Dr. Smulson’s staff, 
who then supposedly delivered the impressions to Dr. Smulson 
himself. Counsel for Dr. Smulson, apparently considering them- 
selves in desperate straits, argued that what the advertisement 
meant was that after the impression had been made, Dr. Smulson 
then took the impression in his hand and proceeded to make the 
dental plates. The Court was not persuaded and, citing the Wahl 
case, said: 
“To anyone who has heard any discussion of such mat- 
ters this is plainly a forced and unusual construction of the 
language used. Even if it be accepted as a possible con- 
struction, it remains true that the construction we have 
given the word ‘take’ in this connection, as referring to 
the actual work of making the impressions, is also possible 
and much more in consonance with ordinary usage. The 
use of a word having a double meaning is a common de- 
vice of those desiring to deceive or mislead others. One 
who does this cannot escape the charge of misleading or 
deceiving by saying that to him, or as he meant the words, 
they were true. (Webster v. Board of Dental Examiners 
(1941), 17 Cal. (2d) 534 [110 Pac. (2d) 992]; People 
v. Wahl, supra).” 

It is now abundantly clear that in California at least, the Courts 
have taken the attitude that it is their function under the statutes 
to act in a case which is properly before them for the protection of 
the public and that in so acting it is their duty to give to the adver- 
tising in question a non-technical common sense meaning. They 
recognize that it is not just falsehood but also trickery and deceit 
disguised as truth that are the evils to be guarded against.'° 


One of the most persistent problems arising in the field of adver- 
tising control is that of determining who is entitled to invoke the 
aid of the courts. Thus, even in jurisdictions where the courts are 


*Webster v. Board of Dental Examiners, 17 C 2d 534 (1941). 
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quite liberal and realistic in finding advertising unlawful, it may 
be next to impossible to find the proper person to invoke the 
court’s assistance. 

The leading case on this phase of the problem, and the principal 
stumbling block in the way of the courts, is American Washboard 
Co. v. Saginaw Manufacturing Co., 103 Fed. 281 (C.C.A. 6th, 
1900). The defendant in that case had advertised a line of wash- 
boards as being made of aluminum when in fact they were zinc. 
The plaintiff was a manufacturer engaged in the business of pro- 
ducing real aluminum washboards. An injunction was prayed to 
prevent the defendant from falsely advertising his washboards as 
aluminum. It was denied on the ground that the plaintiff had no 
exclusive property right in the manufacturing of aluminum wash- 
boards and could therefore show no particular damage to itself. 
This doctrine was generally followed, although a few exceptions 
can be found,'' and was finally recognized by the Supreme Court 
in Mosler Safe Company v. Ely-Norris Safe Co., 273 U.S. 132, 
47 S.Ct. 314 (1927). It is today almost universally accepted, al- 
though it has frequently been the subject of much adverse com- 
ment.** 

To say that an honest merchant is not injured by the fraudulent 
tactics of his competition is of course, nonsense. He is injured, not 
only in the short run by the fact that customers who would other- 
wise go to him are drawn to his competitor, but also in the long 
run by the fact that persons in his line of business receive a repu- 
tation for dishonesty which causes the public to shy away from 
them in the future. Who can say that honest used car dealers have 
not been injured by some of the tactics of their brethren? 

Nor are competitors the only ones injured by fraudulent adver- 
tising. Individual members of the public are injured as they respond 
to such advertising and organizations such as labor unions and con- 
sumer groups suffer insofar as their members suffer. Businessmen 
in unrelated lines are injured insofar as business in general is dis- 
credited. There are few individuals or organizations which, in one 
way or another, directly or indirectly do not suffer from the ef- 
fects of false advertising. 

Practically every state has recognized the right of law enforce- 
ment officers to take action against false advertising, and practically 
every false advertising statute contains criminal sanctions.’* Busi- 
~ “Pillsbury-Washburn Flour Mills Co. v. Eagle 86 Fed. 608 (7th Cir. 1898). 


2Callmann, False Advertising as a Competitive Tort 48 Col. L. Rev. 876 (1948). 
Roper, Op. Cit. Supra Note 2. 
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nessmen, however, do not react favorably to government interfer- 
ence in the operation of private business, even where a serious need 
exists. Many of them feel that the cure is often more dangerous 
than the disease and prefer to find means whereby they may police 
themselves. 

For this reason, Better Business Bureaus are established through- 
out the country to provide a means of self-policing business. Better 
Business Bureaus and trade associations, however, have no legal 
sanctions and can put no teeth in their rulings. Their only recourse 
in the face of an obdurate offender, when methods of persuasion 
and conciliation have failed, is to turn to public officials and prose- 
cuting attorneys. 

In this respect, California appears to be in a unique position. 
Section 17535 of the Business and Professions Code referring to 
the section relating to false and misleading advertising, provides 
in part as follows: 

“Actions for injunction under this section may be prose- 
cuted by the Attorney General or any district attorney in 
this State in the name of the people of the State of Cali- 
fornia upon their own complaint or upon the complaint of 
any board, officer, person, corporation or association or 
by any person acting for the interests of itself, its mem- 
bers or the general public.” 

This language would appear beyond doubt to place it within the 
power of any interested person to invoke the aid of a court of 
equity to enjoin false and misleading advertising. No Appellate 
cases can be found dealing with the scope of this section and it can 
only be concluded that it has been invoked on rare occasions. It 
does, however, completely abrogate the effect of the American 
Washboard case in California. It places within the hands of the 
Better Business Bureau, trade association and consumer groups 
the opportunity to undertake on their own the business of enforc- 
ing fair advertising practices. It is unfortunate that this opportunity 
has for such a long time gone begging. 

Many businessmen object to the practices employed by the F.T.C. 
in curbing advertising excesses in interstate commerce. Here in 
California the courts have already indicated their willingness to 
deal fairly and realistically with advertising offenders, and there 
need be no worry about, or necessity for a state F.T.C., if business- 
men will only avail themselves of the opportunity provided by Sec- 
tion 17535 for keeping order in their own ranks. 
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The Lawyer and the Independent 
Adoption 
By E. Talbot Callister* 


One of the important problems now 
confronting the legal profession is that of 
determining the proper role of the attor- 
ney in an adoption proceeding. No diff- 
culty ordinarily arises in the case of adop- 
tions through a licensed adoption agency. 
In contrast, however, the proper function 
of the attorney in an independent adop- 
tion proceeding is hotly disputed. 





E. Talbot Callister 


The question of the role of the attorney 
is merely one phase of the larger question 
concerning the value and validity of the independent adoption pro- 
ceeding itself. Some qualified persons contend that adoptions should 
be handled only through licensed agencies. Whether the independ- 
ent adoption should continue to exist, and, if so, the proper function 
of the attorney in such a proceeding, are questions which require 
serious consideration by the Legislature and the organized Bar.’ 
Inflammatory newspaper articles and ill-founded charges of “black- 
market babies” do little to answer the problem.’ 


PRESENT STATUTORY PROVISIONS 
Sections 221 to 230, inclusive, of the Civil Code contain the prin- 
cipal statutory provisions pertaining to adoptions. The two main 
types of adoption therein provided are: 

1. Agency adoption: The child is relinquished by the natural 
parents to a licensed adoption agency, and is then received 
by the adopting parents directly from the agency.* 
Independent adoption: The child is received by the adopting 


*Member of firm of Sheppard, Mullin, Richter & Balthis; member of State Bar 
Committee On Adoptions and Joint Committee of Doctors, Lawyers and Welfare Work- 
ers On Adoptions. 


It is interesting to note that the proposed Uniform Adoption Act as approved by 
the National Conference of Commissioners on Uniform State Laws does not attempt to 
solve the problem discussed in this article. While the Uniform Act provides for inde- 
pendent adoptions, it does not attempt to delineate the role of attorneys or other inter- 
mediaries between the natural and adopting parents. The Uniform Act has not been 
adopted in C alifornia. 

*See the series of articles entitled (Bey Sales Held Old Racket Here’ appearing 
in the Los Angeles Times, February 21 to 25, 1954 

3In California thre are 14 licensed oabtin adoption agencies and eight licensed pri- 
vate or voluntary agencies. 
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parents directly from the natural parents without the inter- 
mediation of a licensed adoption agency.‘ 

In addition, Civil Code section 224q makes it a misdemeanor for 
any person, other than the parent or a licensed agency, to place a 
child for adoption. 

ARGUMENTS PRO AND CON 

Many persons, especially those connected with licensed agencies, 
contend that independent adoptions should be abolished. They say 
that in many cases before it can be determined whether the child 
should be let out for adoption the natural parent or parents need 
expert welfare advice and counselling that only a trained social 
worker can give. They charge that in the independent adoption 
proceeding no attempt is made to match the child with the adopting 
parents and that many bad placements result. They point to the 
risks inherent in any adoption proceeding, the fact that it takes 
at least 180 days before the decree is granted during which the 
natural parents can reclaim the child, and the not too rare heart- 
break situations which are created. Finally, they assert that it 
affords an opportunity for unscrupulous persons to “sell babies” 
at tremendous profit. 

The proponents of the independent adoption have their argu- 
ments too. They say that the parents have a natural and inherent 
right, if they do not want to retain their child, to determine the 
persons who are to adopt their baby, and that they should not be 
deprived of this right by being compelled to relinquish the child 
to an agency. They say that an adoption is not an adversary pro- 
ceeding and that the attorney in an independent adoption is serving 
the highest and noblest function of his profession, 1.e., as a respons- 





‘Other types of adpotion are: adoption of an adult, adoption by a stepparent, and 
adoption of an illegitimate child by its natural father. 
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ible family counsellor looking to the interests of all concerned and 
playing a part in creating one of the happiest relationships known 
to man. They further point to the fact that the licensed agencies 
admittedly are not capable of handling the great quantity of adop- 
tions, and thus independent adoptions are a practical necessity.® 

A further argument of attorneys in favor of independent adop- 
tions rests on financial grounds. The legal profession has been 
notably lax in protecting its field of activity from infringement by 
other groups. Many lawyers feel it is time “to draw the line.” 
When this attitude is coupled with the fact that independent adop- 
tions are a practical source of “bread and butter” to the majority, 
and especially the independently practicing attorneys, they vig- 
orously oppose any movement to abolish them. 


SABOTAGE BY AGENCIES 

The problem is one such as to arouse the emotions. This has 
been noticeably so in the past few months. Charges—not com- 
pletely unfounded—-have been made that the opposition of licensed 
agencies to independent adoptions has become more active. The 
situation is aggravated by the fact that the State Department of 
Social Welfare, in making the investigation of the adopting parents 
required by the Code, utilizes the services of the licensed county 
adoption agency.® Thus, the very persons who are most opposed 
to independent adoptions are the same persons who make the in- 
vestigation, secure the consent of the natural parents, and submit 

their report and recommendation to the Court.’ 

A TYPICAL SITUATION 
More children are placed for adoption because of the fact that 
the natural parents are unmarried than for any other reason.’ In 
a typical situation, an unwed and expectant mother advises her 
doctor that she does not want to keep the baby. The doctor knows 
of a married couple looking for a child and advises them of that 
fact. They then consult an attorney who interviews them, the doc- 


5At a meeting of the State Bar Committee On Adoptions, held April 2, 1954, Mr. 


Charles I. Schottland, who was then Director, California St: ate Department of Social 
Welfare, stated that during 1953 there were 7,937 adoptions in California, consisting of: 
Agency adoptions: 1327 
Stepparent adoptions: 2592 
Independent adoptions: 4018 
®In Los Angeles County the investigation and report is made by the Los Angeles 
County Bureau of Adoptions, a licensed adoption agency. 

Statistics of the State Department of Social Welfare indicate that 17.6% of the 
petitions for independent adoptions filed during 1951 were denied. 

8Statistics compiled by the Citizens Committee On Adoption of Children in California 
show that 42.7% of the parents who placed children for adoption during 1951 were 
unmarried. 

















378 Los ANGELES BAR BULLETIN 
tor, and the natural parent. Necessary arrangements are made and 
when the child is born it is delivered to the adopting parents who 
then commence a proceeding for adoption. In many cases the 
adopting parents will pay the hospital and medical expenses of 
the mother.® Identities are usually kept secret. 

OPINION OF THE ATTORNEY GENERAL 

The problem of the independent adoption is a difficult one. Its 
solution was not aided by the recent publication of an opinion of 
the Attorney General which had the practical effect of declaring 
that thousands of members of the medical and legal professions 
are violating the law.’° 

The opinion of the Attorney General was given in response to 
an inquiry from the Department of Social Welfare which presented 
a hypothetical set of facts somewhat different from those pre- 
viously described as a typical situation. In the fact situation pre- 
sented to the Attorney General an unwed expectant mother advised 
her doctor that she did not want the child, and the doctor notified 
an attorney who already had prospective adopting parents as poten- 
tial clients. The attorney then interviewed the natural mother and 
upon birth the child was delivered to the adopting parents. The 
natural and adopting parents never met and their identities were 
not revealed to each other. 

The opinion of the Attorney General states that this is a “clear 
and almost classic violation of Civil Code section 224q” which pro- 
hibits unlicensed persons other than the parent to “place” a child 
for adoption. Although the facts are different, the opinion of the 
Attorney General would seem to be equally applicable to the typical 
situation heretofore set forth. 

There are no Court decisions construing section 224q. In the 
absence of any real authority, strong legal issue can be taken with 
the Attorney General on at least one fundamental basis. The law 
expressly allows the natural parent, even though unlicensed, to 
place the child with adopting parents. Since the natural parent 
can personally do this, it can be argued that she can also do it 
through an agent, and that in such independent adoptions the attor- 
ney is acting as the agent for the natural parent. The Attorney 
General’s opinion summarily disposes of this argument by refer- 
ence to section 2304 of the Civil Code, which provides that an 
” ®According to statistics of the State Department of Social Welfare, expenses of the 


natural mother were paid by the — parents in 50.5% of the cases during 1951. 
53 Ops. Atty. General, 228 (19 
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agent is not authorized to do any acts to which the principal is 
bound to give his personal attention. 

Again, however, there is no legal authority indicating the appli- 
cability of this code section. Moreover, since the law expressly 
reserves the right of placement to the natural parent, it is evident 
that this right cannot be exercised in a vacuum, It will be only in 
the rare case that the natural parent will have actual knowledge of 
persons who are interested in adopting her baby. Ordinarily she 
will acquire such information through her doctor, minister, priest, 
or attorney. If the intermediary collects, for the use of the natural 
parent, facts concerning the background and situation of the pros- 
pective adopting parents, it would seem logical to contend that this 
is a perfectly natural extension of the inherent right of placement 
expressly reserved to the natural parent by law, and is within 
the purview of the statutory privilege. 


AVOIDANCE BY FICTION 

The opinion of the Attorney General appears to be substantially 
predicated upon the fact that at no time is there any direct contact 
between the natural and adopting parents. This fact has given 
rise to a practice now being followed by some attorneys which in 
many ways is reminiscent of the legal fictions resorted to in early 
common law. 

Under this practice the natural and adopting parents are brought 
face to face for one brief moment. No mention is made of names, 
and identities are not revealed. The natural parent asks the pros- 
pective adopting parents to adopt the baby, they assent, and they 
are then separated. 

The desire which most adopting parents have to keep their iden- 
tity secret from the natural parents is not frustrated by this prac- 
tice. Names are not given and normally the principals are so 
nervous that they will not recognize one another if they meet again 
the following day. 

It is clear that this procedure is not effective so far as obtaining 
the “consent” of the natural parent to the adoption is concerned. 
Section 226 of the Civil Code expressly requires that the “consent” 
be in writing and signed in the presence of an agent of the State 
Department of Social Welfare or of a licensed county adoption 
agency. 

The reason for this practice lies in the basis it provides for 
argument that the natural parent has thereby “placed” the child 
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with the adopting parents, and that the fundamental objection of 
the Attorney General is thereby removed. Any realistic appraisal of 
the situation, however, would, to say the least, cast some doubt on 
this. It would appear to be rather difficult to make a sound argu- 
ment from these facts that the natural parent, by resort to such a 
quasifiction, has placed the child herself. The effectiveness of this 
practice has not yet received judicial attention. 

EFFECT ON THE PUBLIC RELATIONS OF THE BAR 

In recent years the legal profession has become more conscious 
of the importance of good public relations. Conscientious efforts 
have been made to better the opinion of lawyers held by their 
fellow men. 

Much of the valuable work done in this field is threatened by 
the uncertainty and confusion presently existing as to independent 
adoptions. ‘The public—and newspaper writers—have a natural 
human interest in adoptions, and the publicity accorded them has 
generally reflected unfavorably on the legal profession.” 

This unfavorable reflection is the result of the uncertainty as to 
the proper role of the attorney, the opposition of the licensed agen- 
cies to the part that many attorneys are now playing, and the 
opinion of the Attorney General with its claimed violations of law. 

The importance of clarifying the situation is apparent. Through 
no fault of the lawyer, he is in a position where adverse publicity 


““ 


and loose charges of “selling babies” can frustrate the public rela- 
tions of the Bar. 
CONCLUSION 

The problem is a most difficult one. It is receiving the attention 
not only of the State Bar but also of local bar associations through- 
out the state.’ Difficulty of its solution is illustrated by the fact 
that in the past few months the State Bar Committee on Adoptions, 
after intensive and careful study, prepared a statement of recom- 
mended course of procedure to be followed by attorneys handling 
independent adoptions. Objections to the proposed statement were 
immediately made by both the State Department of Social Welfare 
and the Office of the Attorney General, on the ground that the 
recommended procedure included what they contend is 
fare work” beyond the proper scope of an attorney. 


‘social wel- 


“See the series of articles appearing February 21 to 25, 1954, in The Los Angeles 
Times supra note 2 
_ The San Francisco Bar Association and several other associations have recently 
formed new committees on adoptions. While the Los Angeles Bar Association has not 
yet created such a committee, the President recently did appoint a semi-formal com- 
mitte to look into the unfavorable publicity being received by the Bar in this regard. 
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It is this writer’s opinion that the independent adoption pro- 
ceeding is a valuable and necessary part of our legal procedure and 
should be preserved. The natural parents have an inherent right 
to determine who will adopt their baby, and they should not be 
deprived of this right. They should not be compelled to relinquish 
their baby to an agency to allow it to determine the future home. 


The attorney, within proper bounds, is a proper and indispens- 
able part of this procedure. 


The attorney has a responsibility to the natural parents : to make 
certain that it is their own free and independent decision to let 
the baby out for adoption; to make clear to them that poverty or 
financial circumstances need not require the adoption; to inform 
them of the general facts and background relating to the prospec- 
tive adopting parents including their identity if desired ; to advise 
them as to other methods of adoption; and to tell them that he will 
be the attorney of record for the prospective adopting parents. 


The attorney has a responsibility to the prospective adopting 
parents ; to advise them of the general facts and background relat- 
ing to the natural parents and the birth of the child; and to explain 
that they have no assurance of having the child permanently until 
the decree is signed at least 180 days after the petition for adoption 
is filed. 


Most of all, however, the attorney has a responsibility to the 
child, and should never proceed unless he is convinced that the 
adoption will best serve its interest. 


It is believed that most attorneys agree as to the value of the 
independent adoption. The Board of Bar Governors, at its meeting 
in June of this year, expressed its feeling that the independent 
adoption should be preserved and that the attorney has a proper 
and valuable role therein. 


In conclusion, it is respectfully suggested that what is now 
needed is for the organized Bar, through its local bar associations 
and Conference of State Bar Delegates, to initiate statutory 
changes to our present adoption laws for the purpose of clarifying 
and making certain the proper function of the attorney in inde- 
pendent adoptions. 
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